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County Board Agenda Item 
Meeting of June 9, 2007 

 
 
 
DATE:  May 22, 2007 
 
SUBJECT:  Approval of an Ordinance to Vacate an Easement for Public Utilities Purposes on 
Outlot “A”, Being a Portion of Vacated North Upton Street, Adjacent to Lot 70, Hine’s Addition 
to Waverly Hills, 4425 20th Road N., with Conditions (RPC #07012089) and Approval of a 
Deed Releasing a Restrictive Covenant in favor of the County Board on Outlot “A”.
 
C. M. RECOMMENDATIONS:   
 
 1.   Approve the requested vacation and enact the attached Ordinance to Vacate an Easement 
  for Public Utilities Purposes on Outlot “A,” Being a Portion of Vacated North Upton  
  Street  (RPC #07012089), Adjacent to Lot 70, Hines Addition to Waverly Hills, 4425  
  20th Road North, with conditions.  

 2.   Approve a Deed of Release on behalf of the County Board releasing a restrictive   
  covenant running to the benefit of the County on Outlot “A”, Being a Portion of Vacated 
  North Upton Street (RPC #07012089), Adjacent to Lot 70, Hines Addition to Waverly  
  Hills, 4425 20th Road North.  

     3. Authorize the County Manager, or his designee, to execute, on behalf of the County  
  Board, a Deed of Vacation, a Deed of Release of a restrictive covenant and all   
  other documents required by the Ordinance of Vacation, subject to approval of the deeds 
  and documents as to form by the County Attorney. 

 
ISSUES:  None. 
 
SUMMARY:   The subject vacation of a public utilities easement and release of a restrictive 
covenant in favor of the County Board on Outlot “A” were requested by Paul and Lisa Bolejack 
(the “Applicants”), owners of Lot 70 and Outlot “A”, together known as 4425 20th Road North 
(“Property”), in connection with their proposed construction of an addition to their existing 
house on Lot 70.  The public utilities easement and restrictive covenants in favor of the County 
were originally created by recordation of a Deed of Easements and Covenants on the subject 
property.  Although there are other public facilities within Outlot “A”, the County has no 
existing utility facilities within Outlot “A” and has no future plans of utilizing the area for public 
utility purposes.  Upon enactment of the Ordinance, satisfaction by the Applicant of the 
applicable conditions, and recordation by the Applicant of the Deed of Vacation, the Deed of 



 
               
Release and the Deed of Consolidation, before the expiration of the Ordinance, the County’s 
interest in vacated Outlot “A” will be extinguished and the restrictive covenant running to the 
benefit of the County on Outlot “A” will be released. 
 
BACKGROUND:  The requirement to record a Deed of Easements and Covenants on the 
subject Property was originally included as part of several conditions of an Ordinance to Vacate 
a Portion of North Upton Street enacted by the County Board on May 14, 1991.  Condition No. 3 
of such Ordinance required that “[t]he applicants shall grant to the County an easement for 
public utilities purposes over the entire portion of the vacated right-of-way.” Condition No. 4 of 
such Ordinance required that “[t]he applicants shall provide to the County a legally enforceable 
guarantee in the form of an easement, restrictive covenant, or partial joint ownership in the fee of 
the vacated area to prevent utilization of density by the applicants or subsequent owners for 
which the County is not be compensated and agreeing to combine the vacated area and its 
abutting lot in the event of any redevelopment of or granting of a variance to the abutting lot.”  In 
satisfaction of these Conditions, the County Board was granted an easement for public utilities 
and restrictive covenants over the vacated right of way designated as Outlot “A” on the plat 
attached hereto as Exhibit A, by recordation of a Deed of Easements and Covenants on 
September 6, 1991 in Deed Book 2488, at Page 1897, among the Arlington County land records, 
attached hereto as Exhibit B (“Deed of Easements”).   

DISCUSSION:  The restrictive covenant contained in the Deed of Easements requires that the 
County Board be compensated in the event that Outlot “A” is used in any way to calculate 
allowable density for or the amount or size of any building which may be placed on Outlot “A” 
or the abutting Lot 70, and that the outlot and the abutting lot be combined in the event of any 
redevelopment or granting of a variance to the abutting Lot 70.  Therefore, the Applicant’s plans 
would require removal of the restrictive covenant and consolidation of Outlot “A” and Lot 70.  
The Applicants plan to redevelop the Property by improving the existing house on abutting Lot 
70, as shown on the plat attached hereto as Exhibit C.  This would require use of the area of 
Outlot “A” to meet size and placement restrictions on Lot 70, including meeting the minimum 
side setback of 13.4 feet, which is the minimum setback needed to satisfy the aggregate side 
setback requirement of 18 feet.  By a separate application with the Department of Environmental 
Services, the Applicants requested consolidation of Lot 70 and Outlot “A”, as also shown on the 
plat attached hereto as Exhibit C, which is pending until approval by the County Board of a Deed 
of Release releasing the restrictive covenant.    
The Applicants opted not to obtain an appraisal of Outlot “A”, and have instead agreed to pay the 
amount of $10,000.00 to the County in consideration of release of the restrictive covenant 
requiring compensation, which County staff recommends to be reasonable compensation for the 
release of the restrictive covenant.  The proposed vacation of the public utilities easement shall 
be subject to the rights of all other existing private utility company installations that have been 
previously erected over, on, above, or under Outlot “A.”   
The Applicants notified all adjoining property owners of the requested vacation, release of the 
restrictive covenant, and the proposed construction.  To date, staff has not received any concerns 
with regard to the proposed vacation, release or construction.  
Legal Description:  The subject easement and restrictive covenant were created by a Deed of 
Easements and Covenants, dated September 4, 1991, and recorded in Deed Book 2488 at page 
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1897 among the land records of Arlington County.  A plat showing the easement area is attached 
hereto as Exhibit A. 
 
Public Notice:  Public notice of the proposed vacation and approval of a Deed releasing a 
restrictive covenant was given in accord with the Code of Virginia.  Notices were placed in the 
May 15, 2007, and May 22, 2007, issues of the Washington Times for the County Board Meeting 
of June 9, 2007.   
FISCAL IMPACT:  In keeping with current practice, there is no compensation recommended 
for vacating the public utilities easement.  This follows the established practice of not charging 
for utilities easements when they are no longer necessary or will be relocated for a development 
at the applicant’s expense. 
Compensation to the County Board is required by the Deed of Easements in consideration of the 
County allowing the Applicant’s proposed improvements on adjacent Lot 70.  Compensation 
from the Applicants in the amount of $10,000.00 is recommended for the release of the 
restrictive covenant in favor of the County Board.   This compensation will be deposited in the 
County’s General Fund.      
 
CONCLUSION:  Staff recommends enactment of an Ordinance to Vacate an Easement for 
Public Utilities Purposes and Approval of the execution of a Deed Release by the County Board 
releasing a restrictive covenant running to the benefit of the County on Outlot “A,” Being of a 
Portion of Vacated North Upton Street, Adjacent to Lot 70, Hines Addition to Waverly Hills, 
4425 20th Road North, with conditions (RPC # 07012089), as shown on Attachment 1. 
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           Attachment 1 

 
ORDINANCE TO VACATE AN EASEMENT FOR PUBLIC UTILITIES PURPOSES ON 
OUTLOT “A”, BEING A PORTION OF VACATED NORTH UPTON STREET, 
ADJACENT TO LOT 70, HINES ADDITION TO WAVERLY HILLS, 4425 20TH ROAD 
NORTH, WITH CONDITIONS (RPC # 07012089): 
 

BE IT ORDAINED that, pursuant to a request on file by Paul and Lisa Bolejack in the Department 
of Environmental Services, the Easement for Public Utilities Purposes in favor of the County on Outlot 
“A”, being a Portion of Vacated North Upton Street, Adjacent to Lot 70, Hines Addition Waverly Hills 
Subdivision (RPC# 07012089), recorded in Deed Book 2488 at Page 1897 among the land records of 
Arlington County, Virginia, as shown on the plat entitled “Plat Showing the Vacation of an Easement 
for Public Utilities Purposes on Outlot A, Hine’s Addition to Waverly Hills, Arlington County, 
Virginia”, attached to the County Manager’s report to the County Board dated May 22, 2007, as Exhibit 
B, is hereby vacated, subject to the following conditions:  

1.  The Applicants shall prepare, submit to the County for approval, and record, the Deed of 
Vacation, and all plats, subject to the approval thereof by the County Manager, or his 
designee, and approval as to form by the County Attorney. 

2.  The Applicants shall prepare, submit to the County for approval, and record, the Deed of 
Release, and all plats, subject to the approval thereof by the County Manager, or his 
designee, and approval as to form by the County Attorney.  

2.  The Applicants shall prepare, submit to the County for approval, and record, the Deed of 
Consolidation, and all plats, subject to the approval thereof by the County Manager, or his 
designee, and approval as to form by the County Attorney. 

3.  The Deed of Vacation, Deed of Release and Deed of Consolidation shall further provide 
that the vacation, release and consolidation shall be subject to, and shall neither extinguish 
nor diminish, the rights of any private utility company installations that have been 
previously erected over, on, above, and under Outlot “A.” 

4.  The Applicants shall grant to Verizon and Dominion Virginia Power, if required by 
Verizon and Dominion Virginia Power, utility easements for the purpose of allowing 
access by Verizon and Dominion Virginia Power to the existing overhead utility wires 
located in the northeastern portion of Outlot “A.”  Evidence, acceptable to the County 
Manager or his designee, that:  (i) such easements have been granted to Verizon and 
Dominion Virginia Power and are acceptable to Verizon and Dominion Power; or (ii) that 
such easements are not required by Verizon and Dominion Virginia Power, shall be 
delivered by the Applicants to the Department of Environmental Services, Real Estate 
Bureau Chief.  

5.  The Applicant shall pay all fees, including the fees for recording the required documents 
associated with the Ordinance of Vacation, the Deed of Vacation, the Deed of Release, 
and all fees for consolidation of Lot 70 and Outlot “A”. 

6.  The Applicant shall pay to the County compensation in the amount of $10,000.00 for 
release of the restrictive covenant contained in the Deed of Easements and Covenants 
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recorded in Deed Book 2488 at Page 1897 among the land records of Arlington County, 
Virginia. 

7.  All conditions of the Ordinance of Vacation shall be met by 5:00 p.m. on June 9, 2009 or 
the Ordinance shall become null and void without the necessity of further action by the 
County Board. 
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EXHIBIT A 

Plat Showing Vacation of Public Utilities Easement 
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EXHIBIT B 

DEED OF EASEMENTS 
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 EXHIBIT C 

Plat Showing Consolidation of Lot 70 and Outlot “A” 
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