
  

  
County Manager:  _____________ 
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 ARLINGTON COUNTY, VIRGINIA 
 

County Board Agenda Item 
Meeting of September 17, 2005 

 
 
 
 
DATE:  August 29, 2005          
 
SUBJECT:  Approval of a Parking Recognition and Nondisturbance Agreement (“NDA”) 
among the County Board of Arlington County, Virginia, Harris Teeter, Inc. (“Harris Teeter”), 
and Street Retail, Inc. (“SRI”), for the Mixed-Use Garage (“Shared Garage”) located on a 
portion of Parcel B, Property of the County Board of Arlington County, Virginia, RPC #29014011 
(the “Leasehold Premises”). 

 

C. M. RECOMMENDATIONS: 
 

1. Approve the attached Approval of a Parking Recognition and Nondisturbance 
Agreement (“NDA”) among the County Board of Arlington County, Virginia, Harris 
Teeter, Inc. (“Harris Teeter”), and  Street Retail, Inc. (“SRI”), for the Mixed-Use 
Garage (“Shared Garage”) located on a portion of Parcel B, Property of the County 
Board of Arlington County, Virginia, RPC #29014011 (the “Leasehold Premises”). 

 
2. Authorize the Real Estate Bureau Chief to ratify, on behalf of the County Board, the 

attached Parking Recognition and Nondisturbance Agreement, executed on August 
31, 2005, by Kenneth L. Chandler, Acting County Manager, subject to approval as to 
form by the County Attorney. 

 
ISSUE:  None. 
 
SUMMARY:  SRI has requested the County Board of Arlington County execute a Parking 
Recognition and Nondisturbance Agreement (Attachment 1) in order to assure Harris Teeter 
certain parking and other rights to the mixed-use parking deck located at the Village at 
Shirlington, which is owned by SRI, located on the Leasehold Premises (see Exhibit A – 
Leasehold Premises and Exhibit C – Vicinity Map) subject to a Deed of Lease (the “Ground 
Lease”) dated August 12, 2004 between the County Board and SRI.  This request was 
contemplated and authorized under Article 13, entitled “Assignment and Subletting,” of the 
Ground Lease.  Essentially, the NDA assures that if SRI defaults under its Ground Lease with the 
County, and the County takes over the Shared Garage, the County will not disturb certain rights 
Harris Teeter obtained from SRI in the Garage.  Because the NDA only goes into effect if SRI’s 
Ground Lease with the County is terminated, it is not likely ever to be effectuated.  Execution of 
the NDA will help insure that a grocery store will be part of the development at the Village at 
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Shirlington, which is a high priority of the County Board.  Harris Teeter will not commit to the 
Village at Shirlington without the assurances contained in the NDA. 

BACKGROUND:  The Leasehold Premises was leased by the County to SRI by the Ground 
Lease for an initial term of sixty-four years, and in part, requires SRI to construct a parking deck 
consistent with the Phased Development Site Plan for the Village of Shirlington, approved by the 
County Board on October 7, 2000 (“PDSP”), in order to provide parking for the surrounding 
development (see Exhibit B – “The Village at Shirlington”).   Pursuant to the Ground Lease, this 
parking deck must include 428 spaces for public retail parking, 45 spaces for exclusive use by 
library patrons, 12 spaces for theater staff, and 65 spaces for the hotel located nearby.  The 
Ground Lease is for a term of sixty four years, with one thirty five year renewal option.  At the 
end of the term, the improvements will revert to the County.  The Ground Lease requires 
nominal lease payments for the first twenty years of the Ground Lease.  At the end of that period, 
the annual base lease rate will be 9% of the fair market value of the land.  The County is also 
obligated to make capital contributions to the construction costs of the parking facility.  This 
contribution is equal to 70% of the cost of construction for the 428 retail spaces (up to $7,000 per 
space) and 100% of the cost of the 57 library and theater spaces (up to $10,000 per space).  SRI 
is obligated to repay the amount of the County contribution for the 428 retail spaces if the 
property is sold, or at the end of twenty years.  In addition to the capital contribution, the County 
must pay a proportionate share of the operating expenses for the facility, which may be offset by 
net revenue generated by the facility, if any.   The County share would be based on the 57 library 
and theater spaces.  The County’s capital contribution has been made and the Shared Garage 
construction is nearly completed. 
 
As required by the PDSP and subsequent final site plans and amendments, a Parking 
Management Plan, dated June 28, 2001, was submitted to the Zoning Administrator for approval.  
The Zoning Administrator made a determination that the Parking Management Plan was 
consistent with the PDSP and subsequent final site plans and amendments, and therefore 
approved the Parking Management Plan.  The Parking Management Plan provided that parking 
spaces in the Shared Garage shall be apportioned as follows: 
 

Use Number of Spaces
Grocery 50 
Theater 12 
Library 45 

Shared-Use Retail 378 
Residential 200 

Hotel 65 
TOTAL 750 

 
DISCUSSION:  Article 13 of the Ground Lease, entitled “Assignment and Subletting,” places 
certain restrictions on SRI’s ability to assign or lease its interests or rights created by the Ground 
Lease.  Article 13 requires that SRI shall not transfer any interests created by the Ground Lease 
without the County’s prior written consent.  Further, Article 13 states that the County “…shall, 
upon request of any such Subtenant, provide such Subtenant with a nondisturbance 
agreement…”, acknowledging that the County will enter into a new lease with any such 
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Subtenant, if SRI should default under the Ground Lease in any way, and should the County step 
into SRI’s place under the Ground Lease, as Landlord, in order to ensure enough parking is 
available to support a Subtenant’s investments in the Village at Shirlington.  Harris Teeter and 
SRI have now made a request that the County execute the attached Parking Recognition and 
Nondisturbance Agreement to evidence consent to the terms of the Deed of Lease between SRI 
and Harris Teeter, dated December 24, 2004, and additionally, should SRI default under the 
terms of the Ground Lease and the County step in as Landlord, the County and Harris Teeter 
agree to the following pertinent conditions: 
 

1) The County agrees to maintain, or cause to be maintained, throughout the term of any 
future sublease:  
a) Fifty-four (54) parking spaces within the first floor of the Shared Garage in a 

specific location set forth by the Parking Recognition and Nondisturbance 
Agreement, will be reserved (and marked by appropriate signage approved by 
Parking User as being) exclusively for customers, patrons and invitees of Harris 
Teeter. 

b) Fifty (50) parking spaces located on the second floor of the Shared Garage in the 
location identified as “Short Term 1- Hour Parking,” as set forth by the Parking 
Recognition and Nondisturbance Agreement, will be reserved for (and marked by 
appropriate signage approved by Parking User as being) short term 60-minute 
parking only, unless Parking User requests a longer period of time not to exceed 
two (2) hour parking.  These spaces are non-exclusive public parking spaces. 

c) The County shall not make (or allow) any change or alteration to the Shared 
Garage in any manner which would have a material adverse effect on the 
visibility of the premises subleased by Harris Teeter or the movement of vehicles 
through the Shared Garage. 

2) The County may charge users of the Shared Garage for automobile or other vehicular 
parking in the Shared Garage and/or install parking meters in the Shared Garage, 
subject to the following terms and conditions: 
a) The County shall be entitled to charge Harris Teeter’s employees a standard 

monthly parking rate for its employees who utilize the Shared Garage. 
Notwithstanding the foregoing, in the event the County charges for parking in the 
Shared Garage, the County shall provide to Harris Teeter, at no cost to Harris 
Teeter, for the use of Harris Teeter’s employees while actually working at the 
grocery, not less than thirty (30) parking stalls which are not subject to charge, or 
thirty (30) parking passes which allow for free parking in the Shared Garage, or 
some other method of providing no less than thirty (30) of Harris Teeter’s 
employees free parking in the Shared Garage. 

b) Harris Teeter shall have the right to validate parking tickets which validation shall 
provide for one (1) hour of free parking for those of Harris Teeter’s customers 
who park in the Shared Garage parking facilities; provided, however, the 
administrative costs and expenses incurred in connection with the implementation 
of any such validation program shall be borne by Harris Teeter. The County shall 
be entitled to charge Harris Teeter’s customers a standard parking rate for use of 
the Shared Garage parking facilities after the initial one (1) hour free parking 
period. 
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3) Harris Teeter must contribute a share of the operating expenses to the County for its 
use of the Shared Garage. 

4) Harris Teeter shall have the right to temporarily store shopping carts on the sidewalk 
in the Shared Garage, and erect cart corrals and cart stands in the Shared Garage, all 
in locations as may have been approved by the County.  

5) Subject to and conditioned upon the appropriation of adequate funds by the County 
Board, if the Shared Garage is damaged by fire or other casualty, unless Harris Teeter 
has exercised its right to terminate the Sublease, if any, the County shall, with 
reasonable dispatch, and in any event within thirty-six (36) months after the damage 
or destruction, as applicable, repair and restore, or cause the repair and restoration of 
the Shared Garage to a substantially similar condition as existed prior to such damage 
or destruction.  The County Manager will request any appropriation necessary to 
carry out the County’s obligations under this Section. 

 
FISCAL IMPACT:  The chance of the NDA ever being effectuated is unlikely.  If it is 
effectuated, it will be because the County has taken over ownership of a multimillion dollar 
parking garage.  Should the County take over ownership of the Shared Garage, the County would 
decide, what, if anything, it would want to charge users of the Shared Garage to park.  Any 
monetary obligations under the NDA are subject to appropriation by the County Board. 
 
CONCLUSION:  Should the County Board find that the guarantees requested in the attached 
Parking Recognition and Nondisturbance Agreement by Harris Teeter do not outweigh the public 
benefits of having a Harris Teeter located at the proposed grocery site at the Village at 
Shirlington, it is recommended that the County Board approve the attached Parking Recognition 
and Nondisturbance Agreement.
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